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 SPONDENTS. a | 
The Arrztants CAS R. 


MHOMA BROKER, Eſq; was ſeized in Fee of a Meſſuage or Tenement 
| near St. Margaret's Hill in Southwark. and demiſed the ſame by Indenture to 
John Rufhity for fifty one Years, at Ten Pounds per Annum Rent, which 
. HLeaſe was aſſigned to Feremiab Nuſpley. 1 os 

Richard How having purchaſed the Inheritance of the ſaid Meſuage ſubje& to the 
ſaid Term, made a voluntary Settlement thereof in Truſt for himfelf for Life, Re- 
mainder to Richard his Son (then an Infant) in Tail. | . 

a The ſaid Meſſuage being burnt by the dreadful Fire in Southwark, was rebuilt by 
4þ. 4. the ſaid: Feremiah Ruſpley, who petitioned the Commiſſioners appointed by Act of 
77. Parliament to determine Differences about that Fire againſt the ſaid Richard How, Sen. 
and Richard How the Infant, who had the Reverſion for Satisfaction for ſuch Build- 
ings ; whereupon, by Decree of the ſaid Commiſſioners, the ſaid Term of fifty one 
Years was encreaſed and made up ninety nine Years, by adding ſixty nine Years and 
a half to the ſaid Feremiab Ruſbley, his Executors, Adminiſtrators and Aſſigns; and 
by ſuch Decree it was farther ordered, that both the ſaid Richard Hows, when Ri- 
chard How the Infant came of Age, ſhould execute a ſufficient Leaſe by Indenture 
for that Purpoſe. q | 5 | 
Before any ſuch Leaſe executed, Feremiah Ruſpley made his Will, and thereby de- 
viſed the Premiſſes to Joan his Wife for her Life, with Power to make Leaſes for Twen- 
ty one Years, at any Fine not exceeding One hundred Pounds, and after her Death 
to his = William Ruſpley and his Niece Rebecca Ruſhley, their Executors, Admi- 


niſtrators and Afighs, for the Reſidue of the Term he had therein, and died in Wo- 5 „ 5 

vember following, and ſoon afterwards the faid Rebecca married to John Duffay ani * | 4 

Alien, who was never naturalized. Rog FF i 

5 That Jobn Theobald, - the Reſpondent Joſepb's Inteſtate, had a Leaſe by Indenture 

from Feremiab Ruſbley of the ſaid — at a Rack Rent, 

07. The faid Jobn Duffy and Rebecca his Wife, by Indenture in Conſideration of Thir- 
ty Pounds therein mentioned to be paid, affigned their Share or Moiety of the Pre- 

' miſſes to the Reſpondent Peter Theobald in Truſt for the faid Fobn Theobald his Bro- 
ther. | £ | 5 85 5 
William Ruſbley died in Guinea, and thereupon the faid Jobn Duffay and Rebecca | 
Duffy his Wife, by Deed Poll releaſed their other Moiety to the Reſpondent Peter = g 
Theobald in Truſt for the ſaid John, in Conſideration of Thirty Pounds more mention- ; 
ed therein to be paid, but neither of the Sums of Thirty Pounds mention'd in either 
of the ſaid Conveyances appear to have been paid; and the ſaid Rebecca Duffay in 
her Anſwer ſwears, That ſhe believes no more than Five Pounds, part thereof, was 
ever paid ; And to ſtrengthen the Title, the faid Job# Theobald prevailed on the ſaid h 1 
Daffay and his Wife to tenounce theit Right of Adminiſtration of /illiam Ruſbley, and | A 
thereupon Fobx Theobald obtained Letters of Adminiftration to himſelf, as the next of 
Kin to the ſaid William Ruſpley. | F 

Ig. - The next Year after the laſt Purchaſe, ohn Theobald obtained a Leaſe from Richard | 

How, Iun. and Alice his Wife (who had a Jointure in the Premiſſes) for . 


88, 


| Years and a half, from Michaelmas 1706, when the Term of Fifty one Years ex- 
25 Nov. 1697 1 Joan Ruſpley, the Widow of Feremiab Ru/bley (purſuant to her Poyers by his Will) 
„ leaſſed by Indenture the ſaid Premiſſes to Jobn Theobald for Twenty one Years, at Thirty 
two Pounds per Annum Rent, in Conſideration of One hundred Pounds Fine paid to 
der, and died Pune 16, 170b. ISI 400 & A ey 2 _ BA . 
The ſaid John Duffay died, and the Letters of Admin 


Ruſhley's Perſonal Eſtate granted to the faid Jobn Theobald, appearing to be obtain- 
ed by Impoſition and F raud, and George Ruſpley, Brother of tke ſaid 4 illiam 'Ruſbley, 


alſo returning from Sea, who had an equal Share with the ſaid Rebecca Duſſay in the 
ſaid William Ruſbley's Moiety of the ſaid Leaſe and Premiſſes, the ſaid Letters of 


voked, and thereupon freſh Letters of Adminiſtration (by the ſaid George Rw/bley's 
Conſent and Direction) were granted to the ſaid Rebecca Duffay, 


| Michaelmas That the ſaid Joan :Ruſbley- and Jobn Duffay being dead, ſhe the ſaid· Rebecca, 


Theobald, ſetting forth that the ſaid Jobn Duffay her late Huſband. was an Alien, 
that the ſaid pretended Purchaſe was made by Fraud, and without any Conſidera- 
tion, and prayed that the ſaid Theobalds, might be compelled to aſſign to her the 

ſaid Premiſes, and to account with her for the Rents and Profits thereof. 

I which-Bill the Reſpondent Peter, and the Inteſtate John Theobald, put in their 
ſeveral Anſwers, and thereby denied that they knew the ſaid Fohn Dufay to be an 


and that they had a Title both at Law and in Equity to the fame. 8 
22 Nov. 170% The Cauſe came regularly to be heard before the then Maſter of the Rolls, where 
it fully appeared in Proof that the ſaid John Duffay was an Alien at and before the 
Time of either of the ſaid pretended Purchaſes, and that the ſaid Jobn Theobald knew 
him to be ſuch. And upon the ſaid Hearing it was decreed, that the ſaid Rebecca 
ſhould proceed to try her Title in an Ejectment at the then next Surry Aſſizes, at 
which the ſaid John Theobald was to admit that the Term of Years decreed by the ſaid 
Commiſſioners was in Being, and that the ſaid Leaſe for Twenty one Years, granted 
by the ſaid Joan Ruſpley, ſhould not be given in Evidence, b 
That the ſaid Cauſe coming to be tried purſuant to the ſaid Decree, the ſaid Jobn 
Theobald gave in Evidence the Leaſe to him made by the ſaid Richard How jun. and 
Alice his Wife, whereby the Plaintiff became Non: ſuit. | 2 


mer Trial, for not admitting the Term in Being which was decreed by the ſaid 


and that the ſaid Leaſe from Joan Rufhley ſhould not be produced, | 
1708. The ſaid Cauſe coming to be tried at the next Surry Aſſizes, the faid Rebecca Daf 
; ay obtained a Verdict on a full Defence made by the faid Jobn Theobald, and the Cauſe 
4 June 1709. coming back to be heard in the ſaid Court of Chancery on the Equity reſerved, his 
4 Honour was pleaſed to decree, That the faid Theobalds ſhould aſſign How's Leaſe, 
and deliver the Original Leaſe to Rebecca, and all other Writings in their Cuſtody re- 
lating to the Premiſſes. and the ſaid Jobn Theobald was to have the Term leaſed to 
him by Joan Ruſbley, and to pay the reſerved Rents to Rebecca, and to account with. 
her for the ſame from the Filing of her Bill, with the uſual Directions in Decrees to 
| account, Sf we 2 | | FE 7 

29 OF. 1709, That the ſaid h Theobald appealed from the ſaid Decree to the then Lord Chan- 
8 cellor, and upon hearing thereof, his Lordſhip diſmiſſed the ſaid Bill, but without 
Coſts, whereby the ſaid Rebecca was left only to her Remedy at Law, Whereupon 
3 the ſaid Rebecca brought her Action of Debt for Four Years Rent and a half, at Thir- 
| | ty two Pounds per Annum, due from the Death of the ſaid Joan Ruſbley, and re- 
ſerved by her Leaſe, and recovered a Verdict againſt the ſaid Peter Theobald for One 
hundred. forty four Pounds, which was the Rent then due, and had Judgment 

thereon, = | TE | e 5 
That the ſaid Reſpondent Peter, and the Inteſtate Jobn Theobald, exhibited their 
Bill to be relieved againſt: the laſt mentioned Verdict; to which the ſaid Rebecca put 
in her Anſwer : Soon after which the ſaid ohn died Inteſtate, and Adminiſtration 
of his Goods and Chattels was granted to Anne Theobald his Widow, who revived 


\ 


the ſaid Cauſe. : | 
10 June 1724. That the ſaid Cauſe coming to be heard before the then Lord Chancellor, his 
, Lordſhip propoſed, that the Adminiſtratrix of Fob» Theobald ſhould pay to the ſaid 
Rebecca Duffay Thirty Pound, for the Rents recovered .at Law; and that Rebecca 
mould releaſe her Title to the Premiſſes, and acknowledge Satisfaction on the Judg- 
maent at the Coſts of the Adminiſtratrix of the ſaid John Theobald, and that Rebecca 
17 Nov. 17 24. ſhould give her Anſwer thereto in a Week's Time. That the ſaid Rebecca not fig- 
nifying her Conſent to accept the ſaid Propoſal; his Lordſhip decreed a perpetual 
Injunction againſt the ſaid Rebecca, for Stay of her farther Proceedings at Law on 


the ſaid Judgment, or on any Demand for Rent for the ſaid Premiſſes: And that the 8 


Plaintiff be quieted in the Poſſeſſion. of the Premiſſes for the Reſidue of the. ſaid 
Term of Sixty nine Years againſt the ſaid Rebecca: And that the ſaid Rebecca ſhould 
acknowledge Satisfaction on Record of the ſaid Judgments by her obtained. 


Adminiſtration illegally obtained as aforeſaid by the ſaid Jobn ee >. 


Term, 1706. having obtained as aforeſaid the ſaid Letters of Adminiſtration, brought her Bill in 
| the Court of. Chanchry pn: the:Reſpondent Peter Theobald and the Inteſtate Fobn 


Alien, and inſiſted on the ſaid Purchaſe as fair, and for a valuable Conſideration, _ 


3 March 1708. The ſaid Cauſe coming back to the Court of Chancery, his Honour granted a new 
. Trial, and ordered the ſaid Fobn Theobald to pay the ſaid Rebecca's Coſts of the for- 


Commiſſioners, and his Honour ordered the ſame to be admitted at the next Trial, 


That 
| [4 


In 
71 


3 f " > a * > 


170 17254 That the ſaid Rebecca petitioned the Lords Commiſſioners for Cuſtody of the 
©. Great Seal to rehear the laſt mentioned Cauſe, and the fame came. on to be heard 
before the preſent Lord Chancellor July 10. 1725. when his Lordſhip was pleaſed 
to give the Petitioner no Relief thereupon. | "1 

1726. That afterwards the ſaid Reber died, having firſt duly executed her laſt Will and 
_ Teſtament, and thereby conſtituted the Appellant, and Elizabeth Burrell Widow, 
who is ſince dead, herExecutrixes and reſiduary Legatees ; and the Appellant hath 
obtained Letters of Adminiſtration of the Goods, Sc. of William Rufhley, not admi- 

niſtered by her Teſtatrix the ſaid Rebecca. | 1 | | 
That the Intereſt in the Premiſſes in Queſtion being veſted in the Appellant, as 
ſurviving Executrix and reſiduary Legatee of the faid Rebecca; and by the laſt men- 
tioned Adminiſtration of William Ruſbley, ſhe apprehends her ſelf to be aggrieved by 
the ſaid Decrees of the 297h of Oober 1709. and the 17th of November 1724. and 

of the 10th of July 1725. for the Reaſons Glowing, „ 
For that the two Sums of Thirty Pound in each of the ſaid Conveyances menti- 
oned, are not valuable Conſiderations for the Purchaſe of the ſaid Premiſſes, in 
Caſe the ſaid Summs had been actually paid; it being ſworn by the Anſwer of the 
ſaid Rebecca Duffay, that the ſaid Joan Ruſbley was about Sixty Years old when ſhe 
and her Huſband is pretended to have ſold the Premiſes, (ſo could not probably live 
long) and that the Premiſſes at that Time were worth to be fold, viz. their Reverſion 
thereof, after the Death of the ſaid Joan Ruſbley, near five Hundred Pound. And John 
Theobald himſelf having taken a Leaſe thereof of Joan Ruſpley at Thirty two Pound 
per Annum Rent, and paid a Hundred Pound for a Fine for Twenty one Years on- 
ly, proves plainly that the two Sums of thirty Pound each are no valuable Conſi- 
derations, being leſs than two Years Purchaſe, in Caſe no Fine had been paid: And 
ſhe farther ſwears by her Anſwer, that the Premiſſes were worth Seventy five Pound 


per Annum to be lett. | 
15, For that neither of the ſaid Sums appear to have been overpaid ; and it appears 
by the Reſpondent's Evidence who was preſent at the Execution of one of the ſaid 
| Conveyances, that no Purchaſe Money was paid for the ſame. 
II, For that the ſaid Conveyances being executed in the Life-Time of Joan Ruſpley, 
the ſaid Rebecca's Intereſt in the Premiſſes was but a meer Poſſibility, and was not 
grantable by her ſelf, in Caſe ſhe had been unmarried ; and therefore ſhe ought not 
to be bound by her Execution of ſuch Conveyances, in Conjunction with, and under 
the Power of her Huſband. | 
IV. For that it fully appears in Proof, that the Huſband of the ſaid Rebecca was an 
Alien, and therefore could neither take any legal Eſtate in Lands to his own Uſe, 
nor transfer the ſame to any other Perſon. N 
For that the Conveyance of the ſaid Fohn Duffay, and Rebecca his Wife, of the 
| Moiety of the ſaid William Ruſbley deceaſed, is abſolutely void in Law; becauſe 
George Ruſhley, Brother of the ſaid William Rufhley was then living, who had the on- 
ly Right of Adminiſtration to the ſaid William Ruſhley. 
VI For that the Validity of the ſaid Conveyances are properly triable, and have been 
already tried at Law on the ſaid Ejectment, and Action of Debt for the Rent; and 
708, & the faid Rebecca hath' prevailed and-obtained Verdicts on both the ſaid Tryals ; 
71o. and the ſaid 'VerdiQs'ought: by the ſaid Decrees of the 29th of October, 1709. and 
the 17th of November, 1724. and of the 10th of July, 1725. to have been eſtabliſh- 
cd and confirmed; and the ſaid Decree of the 4th of June, 1709. ought to have 
been affirmed. EN oo „„ 


Mberefore, and for divers other Reaſons, the Appellant humbly hopes that the 

ſaid ſeveral Derrees of the 29th of October, 1709. and the 17th of No- 

vember, 1724. and of the 1oth of July, 1725. ſhall be reverfd, and that 

the ſaid Decree of his Honour the Maſter of the Rolls, made the 4th of June, 

. 1709, ſhall be affirmed, and that your Lordſbips will be pleaſed to grant ſuch 

further Relief in the Premiſſes to the Appellant, as in your Lordſhips great 
Wiſdom ſhall ſeem meet. = | 


2 : 122321 
1 0 J. GinprEx. 


_— 


'of Rebecca Duffay F:dow, deceaſed, 


* 


| bx - dad alſo Adminiſtratrix of the Goods, 


L 8 1 2 * as N 2 * 2 4 n 2 * ; 2 
= „PP — 6 * . 
* 1 r TID II SR pe. 2 DIC TEM 3 th 25-2 r 


2 * 
n N re 1 e —_— 5 * — 


Chattels, Rights and Credits of Wil- 
liam Ruſhley deceaſed, not admini- 

niſtred by the ſaid Rebecca Duffay, 
APPELLANTS. 


Peter Theobald and Joſeph Theobald, 
Adminiſtrators of the Goods, Chattels, 
Rights and Credits of John Theobald 
deceaſed; not adminiſtred by Ann The- 
obald Widow, Reli# and Adminiſtra- 
trix of the ſaid John Theobald, Rx- 


SPONDENTS. 


The Azprziiants CASE. 


To be heard on Monday the 16th of March, 
1729-30. 
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